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THE LAW CONCERNING MONOPOLISTIC COMBINA- 
TIONS IN CONTINENTAL EUROPE 

THE problem of monopolistic combinations in industry is of 
world-wide character, but the law respecting them differs 
greatly in the most important states. These differences arise 
partly from various historical circumstances of social and legal 
development, but they are also due to different views as to the 
significance of such combinations and the attitude that the state 
should assume towards them with respect to both public and 
private interests. 

Industrial combinations are by no means purely modern phe- 
nomena, and the jurisprudence of Europe in ancient as well as in 
modern times has addressed itself to the question of their pro- 
priety and legality. In the early empire, for example, the law 
made the cornering and engrossing of grain a criminal offense, 
and threatened the same with penalties varying from a denial of 
trading privileges to banishment and public labor. A law of 
Zeno, under the later empire, forbade under penalty of a heavy fine 
all combinations whereby it was agreed that a commodity should 
not be sold below a certain price. A similar policy was followed 
in the middle ages by the emperors of the Holy Roman Empire, 
and by the kings of France, and to their influence can be traced 
some of the provisions of modern European codes. 1 

The course of development in modern states has not only differed 
widely, but in the same state, at different periods, the changing 
views of political and social philosophy have been reflected in the 
law. A remarkable illustration of the effect of new ideas is seen 
in the legislation of the French Revolution, and notably in the law 
which forbade all associations in the form known to the French- 
law as "corporations" (i.e. guilds or associations of persons in 
the same trade) on account of the odious monopolies which they 
had established under the ancien rSgime. 2 Another illustration 

1 Menzel, Die Kartelle und die Rechtsordnung, Leipzig, 1902, pp. 12—16. See 
also De Birague d'Apremont, L'Accaparementet les formes modernes d'ententes 
entre producteurs devant le droit pe'nal, Paris, 1903, pp. 37-54. 

2 Cf. infra, p. 27; De Birague, op. cit. pp. 54 el seq. 
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14 POLITICAL SCIENCE QUARTERLY [Vol. XX 

of more historical importance, and resting on deeper rooted ideas 
of social policy, is found in the nineteenth century movement 
towards industrial freedom which has brought about the abolition 
of laws prohibiting employers and wage-earners from combining 
with respect to labor contracts. In this matter, indeed, the poli- 
cies of modern states, following a strong democratic tendency, 
have shown more consistency than with respect to combinations 
to control production and prices. It is with this last question 
that we are here concerned. 

The evolution and present condition of combinations in Europe 
is quite beyond the scope of this discussion; it is sufficient to say 
that, taking the continent as a whole, industrial combinations 
seem quite as numerous as in America and in some countries they 
are highly developed. They are usually called cartells. The 
European cartell corresponds to an American pool, but it is gen- 
erally more highly organized. Consolidated organizations of 
business — trusts, fusions, mergers, etc. — are rarely found. 1 

The conditions of space and material make it necessary to con- 
fine the discussion of the law to the chief industrial countries of 
continental Europe, viz., Germany, Austria, and France, although 
brief references will be made to certain others. For these three 
states it is possible to make a fairly complete statement of the 
law, although no attempt will be made to enter into the minute 
distinctions of legal interpretation nor to give an exhaustive digest 
of the cases. One phase of the subject, the regulation of compe- 
tition in bidding on public contracts, will be omitted entirely. 

The law can be most conveniently examined and clearly under- 
stood by taking each country separately, considering, first, the 
criminal law, and, second, the civil law, and examining under 
each (a) legislation, (b) judicial decisions and (c) comment of 
jurists. 

I. The German Empire 

The law of the German Empire is of special interest for two 
reasons: first, because the new code represents the latest effort of 
scientific jurisprudence and, second, because it was established at 
a time when industrial combinations had reached a high stage of 

Cf. Tschierschy, Kartelle und Trust, Gottingen, 1903, pp. nel seq. 
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development in that country and had attracted the attention of 
statesmen and jurists. 

The German criminal code 1 contains no prohibition against 
cartells nor any law specially concerning them. 2 A good many 
offenses under the criminal law might, of course, be committed 
by cartells. A case of some interest occurred recently under the 
article of the criminal code which prohibits extortion.* A powder 
manufacturing combination refused to supply dealers who did 
not buy exclusively of them. One of their customers purchased 
supplies from an outsider and was threatened in consequence 
with a discontinuance of supply. The imperial court condemned 
this as contrary to the law. 4 

The provisions of the civil law in Germany are much more im- 
portant with respect to cartells than those of the criminal law, but 
here also nothing is to be found preventing their establishment. 
The civil law implicitly recognizes the validity of cartell contracts, 
because it establishes the general principle of freedom of contract, 
without making any exception of cartell contracts. 8 Cartells have 
been attacked, nevertheless, in the courts, both under the indus- 
trial code and under the civil code. 

The industrial code (Gewerbeordnung) establishes the general 
principle of free industry in its first section, which reads: "The 
pursuit of an industry is permitted to everyone, in so far as ex- 
ceptions or limitations are not imposed or permitted in the present 
law." The interpretation of this section goes back to the begin- 
ning of the activity of the German imperial court. The earlier 
cases were regarding such restraints on the freedom of industry 
as are contained in contracts to abstain from engaging in a certain 
business under certain conditions of time and space. In a case 
decided in 1880 the court said: "The industrial code does not aim 

1 Strafgesetz^uch fur das deutsche Reich. 

2 Menzel, op. cit. p. 7; Landesberger, in Gutachten iiber die rechtlichen 
Behandlungen der Industrie-Kartelle, Verhandlungen des 26ten Deutschen 
Juristentages, Berlin, 1903, p. 350; Hirsch, Die rechtliche Behandlung der Kartelle, 
Jena, 1903, p. 7. 

3 StGB, sec. 243. 

4 Urteil v. 29 Nov. 1900, Entscheidungen des Reichsgerichts in Strafsachen, 
vol. xxxiv, pp. 15 et seq. 

5 Landesberger, in 26ten Juristentag, p. 350; Hirsch, op. cit. p. 7; Menzel, 
op. cit. p. 16. 
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to limit the freedom of contract to any greater extent than is re- 
quired in the interest of the public." * In 1890 a case came 
before the imperial court concerning the relations of a publishers' 
and booksellers' cartell with an outsider, against whom certain 
discriminations had been made on account of rate-cutting. The 
cartell was attacked as an infringement of the principle of free 
industry. The court, however, denied this and said in part: 

From the principle of industrial liberty it does not follow that there must 
be no interference with the free play of economic forces, in the sense 
that persons engaged in an industry should be prohibited from en- 
deavoring in the way of associated self-help to regulate the activity of 
these forces and to prevent excesses that are deemed injurious. 2 

The most important decision of all was in the case of the Saxon 
wood pulp cartell in 1897. In this the court declared that a 
cartell was not only not contrary to the principle of free industry 
but was often in the interest of the public as well as of the mem- 
bers of the cartell. As regarded the claim that the cartell was 
contrary to the principle of industrial liberty, the court said: 

This objection cannot, however, be regarded as well founded. The 
association which appears in this case as plaintiff was established, as is 
expressly stated in its statutes and is not disputed in the pleadings, in 
order to prevent in the future a destructive competition between the 
Saxon wood pulp manufacturers, and to make possible the attainment 
of higher prices than could be gotten with unrestricted competition. 

After noting that associations for such a purpose are often re- 
garded, "especially outside of Germany," as violating the prin- 
ciple of industrial liberty and the public interest which that prin- 
ciple aims to further, the court continued: 

If in any branch of industry the prices of the products sink too low, 
and the thriving operation of the industry is thereby made impossible or 
endangered, then the crisis which occurs is destructive not only to the 
individuals but also to the social economy in general, and it lies there- 
fore in the interest of the whole community that immoderately low 
prices shall not exist permanently in any industry. 

1 Urt. v. 20 Oct. 1880, Entsch. des RGer. in Civilsachen, vol. ii, p. 120. 

2 Urt. v. 25 Juni, 1890, Entsch. des RGer. in Civilsachen, vol. xxviii, p. 244. 
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Hence the court concluded that cartells are not improper in prin- 
ciple, but it indicated that this conclusion does not justify them 
absolutely in all cases. 

To contracts of the kind under consideration, therefore, exception can 
be taken from the standpoint of the protection of the general interests 
through industrial freedom only if in individual cases objections arise 
from particular circumstances, especially if there is an evident purpose 
of establishing an actual monopoly and of effecting an usurious ex- 
ploitation of the consumers, or if these consequences are actually brought 
about by the agreements and arrangements made. 1 

This last statement is of especial interest, because it shows that 
the court recognizes at least a theoretical limit to the freedom of 
combination. This limitation, however, does not seem to have 
any great practical value, inasmuch as there are various cartells 
which have organized a practical monopoly and have pursued 
what may be fairly termed extortionate price policies, in the face 
of bitter complaint and against litigious parties, without the 
legality of their constitution being called in question. 2 

It appears, therefore, from the uniform judgments of the im- 
perial court that the cartells are not regarded as infringing the 
principle of industrial liberty. 

Under the civil code the cartell contracts have likewise been 
declared lawful. There are only two articles of interest here, 
which read as follows: 

Art. 138. A jural act that is repugnant to morality is void. 
Art. 826. Whoever, in a manner repugnant to morality, intention- 
ally inflicts an injury upon another is bound to such other for com- 
pensation of the injury.' 

It does not appear that any efforts have been made to attack the 
validity of cartell contracts under the first of the above sections 



1 Urt. v. Feb. 4, 1897, Entsch. des RGer. in Civilsachen, vol. xxxviii, pp. 136-8. 

1 E.g. Halbzeugverband, Cokssyndicat. 

3 Burgerliches Gesetzbuch fur das deutsche Reich, arts. 138, 826. For Rechts- 
gtschaft," here rendered "jural act," there is no precise English equivalent: it in- 
cludes all acts by which individuals endeavor to produce legal results — contracts, 
conveyances, etc. The phrase translated "morality" is "die guten Sitten," which 
is itself a translation of the Latin "bom mores." 
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(138), but decision was rendered on the same point of law in a 
number of cases before the present code went into effect. An 
early cartell case was decided in the highest Bavarian court 
(oberstes Landgericht) in Munich, April 7, 1888. In this case the 
court declared that a cartell contract of certain tile manufacturers 
to limit production and fix minimum prices was not only valid, 
but also a prudent business arrangement. The court denied that 
either the aim or the means adopted in such an agreement was 
contra bonos mores. 1 

Of much greater importance, because decided in the imperial 
court, was the case of the book publishers' cartell referred to above. 
It was claimed that this cartell was contrary to good morals and 
public order. The court said that such a point of view might be 
relevant, if it were shown that a combination had been formed to 
control the market and to check the free play of economic forces 
for speculative purposes, but went on to say: 

A complete distinction should be drawn between such combinations 
and associations of fellow craftsmen for the purpose, pursued in good 
faith, of maintaining an industry on a living basis through protection 
against depreciation of products and against other disadvantages aris- 
ing from the price cutting of individuals.* 

The other article of the civil code (826) cited above might have 
some application to the malpractices of cartells, but not to their 
legal existence. A case came up recently wherein a steamship 
line tried to force a competing line out of a certain trade by refus- 
ing to take freight at the ordinary rates from one of its large ship- 
pers if he continued to patronize the competing line. The in- 
jured shipper brought suit to compel the steamship line to desist 
from such action. The claim of the plaintiff was sustained in 
the court of first instance, denied on appeal, but again sustained 
in the imperial court. The imperial court said, in part: 

Article 826 is adapted and also intended by the legislator to establish 
a protection against unfair treatment in a comprehensive manner, 

4 Steinmann-Bucher, Schmoller's Jahrb., 1891, pp. 186, 187; Menzel, op. cit., 
PP- 43. 44- 

2 Urt. v. 25 J un i. 1890. Entsch. des RGer. in Civilsachen, vol. xxviii, pp. 243, 
244. 
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particularly for business intercourse, in so far as provision is not made 
through special laws. 1 

The court suggested that an action for extortion might lie. It 
also pointed out that the obligation of a common carrier (Trans- 
portzwang) was established in Germany for railway transporta- 
tion only, not for other land carriage, nor for sea carriage; and 
suggested that such a compulsion might appear to be necessary, 
especially against enterprises which subserved a public interest 
and which possessed, legally or de facto, a monopoly of such 
service. Meanwhile, even in the absence of any legal duty to 
render the service, the arbitrary and unfair refusal of transporta- 
tion at the ordinary rates was to be regarded as an action contra 
bonos mores. As a standard of morals within the meaning of 
article 826, the court accepted the sense of propriety (Anstands- 
gefkhl), of right-minded persons, and in commercial matters the 
views and sentiments of honorable business men. 2 

Although this case had no direct relation to the cartells, the 
position taken by the court is of much interest as showing its 
attitude towards monopolies and towards practices in which car- 
tells are frequent offenders. 

In this connection may be noticed again the case of the book 
publishers' cartell. The court denied the claim of the plaintiffs 
to damages from the cartell upon the ground that the record 
showed no injury, but it did not decide whether the means used 
by the cartell against outsiders, viz., total exclusion from supply 
of books, refusal to furnish the trade journal or to publish adver- 
tisements therein, denial of certain rebates and the publication of 
a black list in the trade journal, were lawful or not, although it in- 
timated that they were not lawful. 3 

The courts have not only refused to declare cartell contracts 
illegal, but they have also expressly declared them valid, including 
the penalty clauses embraced therein for violation of such agree- 
ments. Thus, in the above cited Saxon wood pulp cartell, the 

1 Urt. v. April 11, 1901, Entsch. des RGer. in Civilsachen, vol. xlviii, p. 119. 

2 Urt. v. April 11, 1901, Entsch. des RGer. in Civilsachen, vol. xlviii, pp. 123- 
137. 

3 Urt. v. 45 Juni, 1890, Entsch. des RGer. in Civilsachen, vol. xxviii, pp. 239- 
241, 245-251; cf. Menzel, op. cit., pp. 44, 45. 
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refusal to pay the conventional fines was declared a breach of a 
lawful engagement. 1 This decision was made before the code in 
its present form went into effect, but the same principles were 
applied as in the recent case regarding the interpretation of the 
agreement of the coal syndicate. Speaking of this agreement the 
court said: "against the validity of which well-founded objections 
do not exist." The court declared that the Hannibal mine must 
perform its obligations under the agreement, or pay damages. 2 
A still more recent case, in which the validity of a cartell agree- 
ment was involved, concerned the right of a member to withdraw. 
The court held the agreement to be a valid one, but declared that 
a member might withdraw in case the other parties made the 
proper fulfilment of the contract impossible. 3 

In the opinions of jurists may be found some useful criticism of 
the meaning and possibilities of the present law. The subject 
was considered with much minuteness in the twenty-sixth conven- 
tion of the German jurists in 1902, and was again under consid- 
eration at their recent meeting in the autumn of 1904. One of the 
prominent speakers in the convention in 1902 declared that the 
existing law was sufficient to prevent objectionable practices, i.e., 
associations aiming at monopoly could be attacked at their estab- 
lishment under article 138, and in their operation under article 
826. 4 Landesberger expressed the opinion that it was possible to 
test the validity of cartell contracts generally under article 138, 
and supported his opinion by a citation from the opinion of the 
imperial court in the Saxon wood pulp manufacturers' case. He 
said: 

I do not hold it [article 138] as totally inapplicable. Cartell agree- 
ments and cartell resolutions of a directly usurious character or acts 
done in the execution of cartell resolutions which were demonstrably 
intended to ruin an outsider, might well be characterized as contra 
bonos mores. 5 

1 Urt. v. 4 Feb., 1897, Entsch des RGer. in Civilsachen, vol. xxxviii, pp. 155, 
156- 

* Zeche ver. Hannibal W. Rheinisch-Westfalisches Kohlensyndikat, Urt. v. 19 
Feb., 1901, Entsch. des RGer. in Civilsachen, vol. xlviii, pp. 308-315. 

3 Urt. v. 6 Nov., 1902, Entsch. des RGer. in Civilsachen, vol. liii, p. 19. 

4 Nentwig, im 26ten Juristentag, p. 292. 

5 Landesberger, im 26ten Juristentag, p. 350. 
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He confessed that in any case the article was applicable only in a 
very limited range of cases. (Rundstein takes a somewhat similar 
position, holding that article 138 would apply, if cartells possess- 
ing a monopoly were guilty of exploiting the public, or if it could 
be proved that they intended to do so. 1 ) Boyens thought that a 
cartell contract that did not provide a fair arrangement between 
the members • — one, for example, that gave the large members 
too much power over the small members — might be contra bonos 
mores in the sense of article 138. 2 It is interesting to observe that 
the original draft of article 138 had a wider scope, invalidating not 
only jural acts that were repugnant to morality, but also such as 
were repugnant to public order. 3 

A good deal of hope, in a small way, appears to be put in the 
provisions of article 826. For example, Juliusberg thinks that 
boycotting and usurious exploitation through exorbitant prices 
may be made a ground of action for damages under this article. 4 
Boyens claims that intentional underbidding, with the aim of 
preventing a competitor from working without loss, or of com- 
pelling him to enter a cartell, may be attacked under this article 
as an effort to cause damage to another in an immoral fashion, 
and that such proceedings may be contested both preventively 
and repressively. For these reasons, also, a cartell might be de- 
clared invalid. 5 Menzel, on the other hand, thinks that article 
826 is of little practical significance in opposing cartell excesses, 
because a judgment can seldom be obtained on account of the 
difficulty of proving malice (dolus). 6 

II. Austria 

In no important industrial country in Europe are the laws less 
favorable to industrial combinations than in Austria, but in 

1 Rundstein, Das Recht der Kartelle, Berlin, 1904, p. 62. 
* Boyens, im 26ten Juristentag, p. 329. 

3 Cf. Menzel, op. cit., pp. 35, 36. The term used was "dffenOiche Ordnung" 
which may be taken as precisely equivalent to the French "I'ordre public," and 
substantially equivalent to the English "public policy." 

4 Juliusberg, Die Kartelle und die deutsche Kartellgesetzgebung, Berlin, 1903, 
p. 32. 

s Boyens, im 26ten Juristentag, pp. 338, 339. 
6 Menzel, op. cit., p. 43. 
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hardly any other country are such combinations more numerous. 
The laws concerning them were established at a period before 
they had acquired the significance that they possess to-day, and 
the application of these older laws to cartell agreements has been 
sometimes disputed. The policy of the Austrian government has 
tended recently to increase the restrictions placed on combinations, 
but the legislative projects in this direction have not been enacted 
into law. 

There are no penal laws against industrial combinations. The 
penal code of 1852, which in general is still in force, provided 
that " agreements of persons engaged in industry [Gewerbsleuk], 
manufacturers [etc.] ... to raise the price of a commodity . . . 
to the disadvantage of the public or to reduce the same to their 
own advantage or to cause a scarcity," should be punished as mis- 
demeanors. 1 The provisions of this section were abrogated by 
the law of April 7, 1870, which declared that such agreements 
should be deemed repugnant to the penal law only in case intimi- 
dation or force were used. The Austrian criminal law, therefore, 
now contains no provisions specially applicable to cartells.* 

It should be noted, however, that while the law of April 7, 1870, 
abolished the penalties previously imposed on industrial combina- 
tions, it did not legalize them from the point of view of the civil 
law. On the contrary, article 2 of the law of 1870 declares that 
certain agreements concerning the giving or taking of employ- 
ment, etc., "have no legal operation." Article 4 declares: "The 
provisions contained in articles 1 and 2 have application also to 
agreements of persons engaged in industry [Gewerbsleuk] with 
the purpose of raising the price of a commodity to the disadvantage 
of the public." 3 

The law of 1870, therefore, made industrial combinations void, 
but, on account of the character of the law of procedure existing 
before 1895, this declaration of the statute could be evaded, for 
most practical purposes, by providing that any matters of dispute 
in regard to the obligations of the parties to the agreement should 

1 Strafgesetzbuch vom 3j Mai, 1852, art. 479. 
1 Cf. Menzel, op. cit., p. 19. 

3 Gesetz vom 7 April, 1870, Reichsgesetzblatt fur die im Reichsrate vertre- 
tenen Konigreiche und Lander, Jahrg. 1870. 
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be submitted to a private board of arbitration, established by the 
said agreement. According to the law of procedure existing be- 
fore 1895, the decisions of such an arbitration were binding and 
could be annulled in the courts only in case of open fraud. 1 The 
law of procedure was altered in 1895 by the introduction of a new 
code, which declares that the decisions of a private court of arbi- 
tration are inoperative "if repugnant to compulsory rules of law," 
and it is provided that parties cannot lawfully renounce their right 
of appeal to the courts in such cases.' 

There have been some important judicial decisions in Austria 
respecting the validity of cartell agreements, interpreting the law 
of 1870. It is remarkable that no cases came up for decision 
until within the last decade, and after Professor Menzel had 
pointed out its application in his celebrated discussion of the sub- 
ject before the Vereinfur Sozial-Politik in 1894. 

The first cartell case to be decided was with respect to a cartell 
of oleum producers, which had been organized in 1887 for a lim- 
ited period for the regulation of the sale of oleum, chiefly, though 
not exclusively, in the export trade. A suit was brought for dam- 
ages for breach of the terms of the agreement, and the defense 
was made that the contract was invalid under the law of 1870. 
The supreme court (oberster Gerichtshof) held that the agreement 
was invalid, and denied the claim for' compensation. The court 
said: "The plaintiff objects, with justice, that such an agreement 
is without legal operation." The decision of the court depended 
largely on verbal definitions. The word " Gewerbsleute" was 
held to include every industrial producer, and the word "Gewerbe" 
was held to be applicable to factory production as well as to handi- 
craft. Popular use, it seems, had come to restrict "Gewerbe" to 
the form of industry practiced by petty craftsmen and artisans, 
but the court pointed out that the term was used in various laws 
to embrace factory industry and that there was no reason to sup- 
pose that the legislator intended to protect the public against the 

1 Allgemeine Gerichtsordnung, art. 273. 

' Civilprocessordnung, vom 1 Aug. 1895, art. 595. 

There is also a provision in the Austrian civil code (Allgemeines burgerliches 
Gesetzbuch, art. 878), very similar to art 138 of the German civil code, mentioned 
above. 
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extortion of handicraftsmen only. The court also held that proof 
of the advance of prices was not necessary, and that a limitation 
of the agreement in respect to the area or term of operation did 
not make it lawful. 1 

Another cartell case came before the supreme court of Austria 
in the following year (1899) concerning a combination among the 
talc producers (Federweisscartell) of Styria, which had established 
a central selling bureau in Vienna for a term of five years. Con- 
ventional penalties were provided for breach of the agreement. 
A firm which was a member of the cartell brought an action to 
obtain a judgment that its contract under the cartell agreement 
was invalid, but this claim was rejected in the local and provin- 
cial courts. 2 The supreme court took the same view as in the case 
noticed above, and declared the compact void. In regard to 
prices the court said that it was not necessary to prove that there 
had been an advance of the same to the disadvantage of the pub- 
lic, but that the intent to raise prices could be deduced from the 
nature of the agreement. Such an indication of intent appeared 
in provisions for the limitation of output or for the regulation of 
prices by a central bureau, etc. The court defined the meaning 
of the statute further by declaring that the rule applied not only 
to finished products and articles of daily use, but also to unfin- 
ished goods and goods used in production. 3 

We may notice, finally, a third case, which was decided on ap- 
peal in a provincial court. The cartell concerned was that of the 
Austrian enameled utensil producers. The court of original in- 
stance declared the cartell contract null and void, but held that 
the contracts between the cartell members and their agent — the 
provincial bank — were valid. The upper provincial court de- 
nied the validity of all these contracts. The court said in part: 

There is no doubt that the agreement of the plate and enameled utensil 
cartell has simply the purpose to raise the price of an article of consump- 
tion at present necessary and of general use, or to prevent the decline 

1 Entsch. v. 20 Jan., 1898, Sammlung v. civilrechtlichen Entsch. des k. k. ob- 
ersten Gerichtshofes, vol. xxxv, no. 242. 

* Grunzel, Ueber Kartelle, Leipzig, 1902, p. 147. 

3 Entsch. v. 6 April, 1899, Samml. civilrechtl. Entsch. des k. k. obersten Ge- 
richtshofes, vol. xzxvi, no. 3419. 
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of the same. ... If the defendants claim, therefore, that they aim 
simply at the restoration of the market to normal conditions, then that 
is simply to be understood in the interest of the cartelled firms, but not 
in the interest of the public. . . . The objection that since the forma- 
tion of the cartell the retail prices have fallen is irrelevant, according to 
the coalition law, as regards the legal operation of the cartell. 1 

It seems that the court regarded the contracts between the car- 
telled producers and the bank which acted as their agent as invalid, 
on the ground that the general organization fixed the prices and 
the bank was, in effect, an organ of the cartell and not a third 
party. 2 

The criticism of jurists is of considerable interest in connection 
with the Austrian law. Menzel wrote, in 1894, that "Austria is the 
only state which possesses an explicit and unambiguous legal norm 
concerning the validity of cartell agreements." 3 Nevertheless the 
lower courts have not shown perfect agreement with the supreme 
court as to the meaning of the law, and some intelligent' writers 
have strongly objected to the position taken by the supreme 
court. Hitchmann, for example, criticises the declaration of the 
court in the talc producers' cartell case, on the following grounds: 

(1) there was no express price agreement, which he thinks should 
be necessary to bring it clearly within the prohibition of the law; 

(2) " Gewerbsleute" does not include manufacturers, but desig- 
nates only petty craftsmen; and (3) the "public" does not mean a 
particular group of people, but the people generally, who are in- 
terested in the priqes of consumption goods only. 4 

Grunzel (who is in a measure a representative of the industrial 
interests) also objects strongly to the interpretation of the law 
given by the supreme court. He holds with Hitchmann that 
neither law nor custom warrants applying the term "Gewerbs- 
leute" to large corporations. Further, he denies that the exist- 
ence of a cartell is sufficient evidence of intent to raise prices, and 
asserts that most cartells do not attempt to raise prices, but try 

1 Quoted from Grunzel, op. tit., p. 148. 

1 Cf. Landesberger, im a6ten Juristentag, p. 354. 

3 Menzel, op. tit., p. 19. 

4 Hitchmann, Kartelle vor Gericht, Eandelsmuseum, 16 Nov. 1899, pp. 541, 
S4*- 
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to keep them from falling. He points out that the law expressly 
states that agreements designed to advance prices are unlawful, 
and he ridicules the attitude of the court in saying that the proof 
that retail prices have fallen is irrelevant. He holds also with 
Hitchmann that the commodities embraced within the meaning 
of the law are those of general use, and would not include, for ex- 
ample, locomotives or potash. 1 

Still more significant is the statement made in the explanation 
of motives which accompanied the celebrated Austrian cartell 
bill of 1897. The representatives of the government expressed 
doubts as to how far the law of 1870 would be applicable in re- 
spect to the validity of cartell agreements. According to the 
opinion expressed therein, it would not affect: (1) cartells for the 
maintenance (not increase) of prices; (2) cartells for the depres- 
sion of the prices of the raw material, whether directly, or indi- 
rectly by a rayon agreement; and (3) cartells to procure more 
favorable arrangements as to freights, insurance, etc? 

In regard to the question whether prices have been advanced or 
not, attention should be called to the wording of the statute, which 
expressly regards aim or purpose (Zweck). Rundstein approves 
of the position taken by the courts that the actual price movement 
is immaterial. 3 

In spite of the unfavorable attitude of the law, cartells have 
flourished in Austria almost as vigorously as in Germany. They 
exist, as Landesberger says, according to the maxim: "Where 
there is no plaintiff, there is no judge." He says that the cartells 
might be attacked successfully only if an action by outsiders 
(actio popularis) were allowed, though even such an action would 
not do much more than procure a formal declaration of nullity. 
Such agreements exist, in other words, not by virtue of law but on 
the basis of business convenience and commercial faith and credit 
— " but only as long as self-preservation is not at stake." Their 
existence and practical operation depend on the interests of pri- 

1 Grunzel, op. tit., pp. 144-149. 

7 Regierungsvorlage, Geaetz vom . . . iiber Cartelle in Beziehung auf Ver- 
brauchsgegenstinde, u. s. w., 154 der Beilagen zu den Stenogr. Protokollen des 
Abgeordnetenhauses, XV Session, 1898, erlautemde Bemerkungen, pp. 43, 44. 

3 Rundstein, op. tit;, p. 54. 
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vate parties in maintaining or destroying them, so that under the 
existing law the good ones may be destroyed and the bad ones 
may survive. The effect of the law of 1870, therefore, according 
to this authority, is to deprive parties of the right of complaint for 
the non-observance of cartell agreements, and to make them void 
in all matters for which the courts have to consider them. 1 

III. France 

The era of the Revolution was marked by the abolition of the 
ancient corporations, maitrises or jurandes, and by the enactment 
of severe laws against combination. The law of June 14-17, 
1 791, denounced agreements of members of the same trade to fix 
the price of their industry or labor as "unconstitutional, hostile 
to liberty, and of no effect." * On July 26, 1793, the "lot contre 
les accapareurs," i.e. the law against engrossers and the like, was 
adopted, which threatened offenders with the penalties of death 
and confiscation. 3 Just before this, on May 4, 1793, the famous 
law of the maximum had been established, i.e. a law which fixed 
the maximum price for each of a great variety of articles, in order 
to afford a prompt remedy against monopoly. 4 Most of the leg- 
islation of the Revolution in this direction was of an ephemeral 
character, but the law against Vaccaparement, with less severe 
penalties, was embodied in the penal code of 1810, articles 419 
and 420, and has continued to the present day. The more im- 
portant of these articles reads as follows: 

Art. 419. All those who by false or calumnious reports sown by de- 
sign in the community, by offers of prices in advance of those asked 
by the vendors themselves, by union or coalition between the principal 
possessors of the same merchandise or commodity not to sell or to sell 
at a certain price only, or by whatever fraudulent ways and means, 

1 Landesberger, im a6ten Juristentag, pp. 350-355. It is noteworthy that the 
Kaufmannischer Verein of Vienna recently condemned any attempt by a member 
of a cartell to escape his contractual obligations by recourse to the courts. Cf. 
KarteU-Rundschau, 1904, p. 435. 

2 Loi relative aux assembles d'ouvriers et artisans de mfime ^tat et profession, 
17 juin, 1791, Lois et actes du gouvernement, vol. iii, Paris, 1834. 

3 Babied, Les syndicats de producteurs et d&enteurs de marchandises, Paris, 
1893, p. 126. De Birague, op. cit., pp. 61, 62. 

4 Babied, op. cit., p. 128. 
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shall have effected the advance or decline of the prices of commodities 
or merchandise or of public securities above or below the prices which 
the natural and free competition of trade would have fixed, shall be 
punished with imprisonment of one month at least or of one year at 
most and with a fine of five hundred francs to ten thousand francs. 
The culprits may, further, be placed by decree or judgment under the 
oversight of the superior police during two years at least and five years 
at most. 

The following article (420) provides heavier penalties if the 
commodities in question are breadstuffs, bread, or wine or other 
potables. 

Since the adoption of this code, other laws of minor importance 
have been enacted concerning combinations under particular con- 
ditions. 1 For our present purpose, these require no notice. One 
law, however, not directly concerned with our subject, requires 
attention, because it has been declared in some quarters to abro- 
gate articles 419 and 420 of the penal code. This is the law of 
March 21, 1884, concerning the establishment of trade associa- 
tions. In article 3 of this law, the aim of the associations author- 
ized is denned as follows: "Professional syndicates have for their 
exclusive aim the study and defense of economic, industrial, com- 
mercial or agricultural interests." 2 The courts have held, as seems 
only reasonable, that this does not permit them to violate a crim- 
inal statute from the operation of which they are not expressly 
excepted. 3 

One of the earliest cases involving the status of cartells under 
the criminal code was that of certain soda manufacturers of Mar- 
seilles, which was decided in 1838. These manufacturers had 
formed a combination to sell all their output through the agency 
of one Mille, who added the precaution of hiring six factories, 
which were not in operation, in order to prevent the reestablish- 
ment of competition. Prices were advanced about 25 per cent, 
although the price of the raw material had declined. The court 

1 Cf. Colliez, Trusts, cartels, comers, Paris, 1904, p. 467; Merlin, Les associ- 
ations ouvriers et patronales, Paris, 1899, p. 129. 

2 Loi 21 mars, 1884, relative a la creation des syndicats professionels. 

3 Vide infra, p. 32, A. et autres c. Germain-Perret, Cour de Lyon, 21 avril, 
1896, Journal du Palais, 1896, part ii, p. 164. 
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of cassation declared briefly that this combination came within 
the prohibition of article 419. 1 In a case decided in the same 
year, the court of cassation declared that a combination of con- 
cerns in the form of a fusion or consolidation was not an illegal 
coalition, within the meaning of that article, because a plurality 
of persons was necessary, and this was not found in a single jur- 
istic person (personne morale). 2 In the year following (1839) an 
action was brought against a coach company, respecting agree- 
ments as to the price of places, and the court of cassation declared 
that the commodities embraced in article 419 included incor- 
poreal as well as corporeal goods. 3 

The following decision illustrates the application of the law 
where prices are depressed by combination. A case came before 
the court of cassation in 1879 concerning a combination among 
the manufacturers of iodine, who employed a common purchas- 
ing agent, divided up the field which supplied the raw material, 
and fixed the prices of the same. The court said that this was 
a combination, "organized by the principal manufacturers of 
iodine," tending to give to the commodity prices above or below 
the course which would have been determined "by the free and 
natural competition of commerce," and was repugnant, therefore, 
to article 419 of the penal code and to article 1133 of the civil 
code. 4 

The earlier judgments of the French courts showed a tendency 
to interpret and apply article 419 in a comprehensive and effective 
manner. The modern tendency has been less rigorous. The 
opinion of the court of Paris in the following case is a good illus- 
tration of this statement. It is quoted at considerable length, be- 
cause it shows very clearly the mode of reasoning adopted by the 
courts at the present day. The judgment is prefaced by a state- 
ment of the facts: 

That Ferry and May have made contracts like those in question with 
all the other principal producers of phosphates of the Somme; that the 

1 Mille et autres fabricants de soude de Marseille c. Ministere public, Cour 
de Cassation, 31 aout, 1838, Journal du Palais, 1838, p. 391. 

2 Bulletin des arrets de la Cour de Cassation Criminelle, 1838, p. 40. 

3 Cour de Cassation, aout, 1839, Journal du Palais, 1839, p. 297. 

4 Cournerie c. Pellieux et MazeXLaunay, Cour de Cassation, n iev. 1879, Jour- 
nal du Palais, 1879, p. 490. 
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production of all the adherents thus grouped together is about two- 
thirds of the total production of the Somme; that the agreements pre- 
sent the appearance of a contract of commission, but it is not the less 
evident that they have for their end simply the monopoly [I'accapare- 
ment] of the product to the profit of the group directed by Ferry and 
May, and of the two latter themselves, that, in fact, each of the ad- 
herents must limit his production to a fixed figure; that he is forbidden 
furthermore to sell or deliver directly, under any form whatever, either 
in France or abroad, any crude phosphates, dry or milled, of a standard 
equal to or higher than dry 60 per cent tri-basic calcium phosphate; 
that a penalty was stipulated in case of infraction of this clause; and 
that the minimum and maximum selling price was fixed semi-annu- 
ally in a general meeting, convoked by the order of a supervisory com- 
mittee. 

On the basis of these facts the court reached the preliminary 
conclusion : 

That such agreements are illegal; that they constitute, in fact, a true 
coalition, tending to advance the course of phosphates above the price 
which would be fixed by free competition and to prevent sale below 
the price thus artificially increased; that they fall, therefore, under 
article 419 of the penal code and would be in consequence null, as 
contrary to public order. 

Certain other facts and considerations, however, were recognized 
as modifying this conclusion: 

Considering that it is necessary, in order that article 419 apply, that there 
be a union or coalition between the principal holders of the same mer- 
chandise or commodity, with the intent of not selling except at a price 
different from that which would have been fixed by free competition; 
that it is proper to inquire, if, in the present case, evidence is found of 
this double fact, both as concerns the union or coalition, and as con- 
cerns the end sought or obtained; 

Considering, that it is proper, first of all, to observe that the merchan- 
dise in question [phosphates] is a product which, be it of the same grade, 
be it a grade of less richness as to the tri-basic calcium phosphate which 
it contains, is met with, not only in the Somme, but is further distributed 
in great quantity over the whole surface of the earth, and notably in 
various parts of France, Belgium and America; . . . 
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Considering, on the other hand, that, if it be true that a certain 
number of the producers of the Somme are grouped around Ferry and 
May, their common agent, by their adhesion to contracts similar to 
that of December 26, 1887, it is proper to remember that this group, 
as results from the explanations furnished at the bar by Cajot & Cie. 
themselves, represent only two-thirds of the total production of the 
Somme; and that, if it is true, as is observed, that by reason of the 
geographical situation of the deposits the operations of the said group 
can have a great importance upon the French market, it is established, 
on the other hand, that this group is held in check, as well by the out- 
side producers of the Somme, as by other French and foreign pro- 
ducers; . . . 

In view of these facts, the court declared that there was not "the 
union or coalition between the principal holders of the commodity" 
mentioned in article 419 of the penal code. The court added 
the following significant statement: 

That this syndicate comprises in reality but a part of the phosphate 
works of the arrondissement of Doullens; that they have agreed upon 
the determination of the amount of their output, in order to assure the 
movement to market and principally the exportation of the same, and 
for the defense of their common interests, and to fight without disad- 
vantage the competition of numerous markets, as well in France as 
abroad; that one cannot demonstrate in respect to it either monopoly, 
or attempt at monopoly of the said commodity. 1 

A case of international notoriety, and of some interest on account 
of the points of law involved, arose in connection with the famous 
copper corner (1887-89) engineered by Secr^tan in Paris. Ap- 
peal was taken to the court of cassation from the judgment of the 
court of Paris, but the same was affirmed on grounds substan- 
tially as follows. Secre*tan had caused an advance in the price of 
copper by his contracts with producers in various parts of the 
world, who were cognizant of bis objects and hoped to profit by 
his operations, but who had made no agreements with each other. 
The price of copper, furthermore, was not agreed upon, nor was 
there any attempt to fix it, though it was hoped and expected that 
it would be advanced. In considering this situation with respect 

1 Cajot et Cie. c. Ferry et May, Cour de Paris, 14 avril, 1891, Journal du 
Palais, 1893, part ii, p. 150. 
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to article 419 of the penal code, the court of Paris declared that the 
agreement of Secre"tan as a buyer with the producers as sellers 
was such as to bring it within the prohibition of the law, as the 
combinations forbidden by the law did not have to be exclusively 
among either buyers or sellers, and the agreements of the various 
producers with Secre"tan were in effect, though indirectly, an agree- 
ment among the producers. One circumstance, however, essen- 
tial to the proof of a violation of the law was lacking, namely, an 
agreement as to the price. From the nature of the arrangement 
this could only exist in the assumption by Secre"tan of an obliga- 
tion to sell only above a certain price, and no such condition was 
to be found in the contracts. Hence the court concluded that the 
law had not been violated. 1 

A rather interesting case came up in 1892 concerning a combina- 
tion of pottery manufacturers near Grendble who had established 
a central selling agency. In view of the facts that the agreement 
was limited as to time and as to markets, that it embraced only a 
minority of the producers of the commodity, and that the prices 
had fluctuated with the market, the court concluded that the agree- 
ment was not an unlawful one under article 419. 2 

The courts do not always take this benignant attitude, even at 
the present day, as may be seen from the next case, which also 
shows the interpretation put on the law of 1884, regarding syndicats 
professionals, with respect to article 419 of the penal code. Ger- 
main- Perret brought a complaint against certain dealers in aerated 
waters with whom he had been associated, namely, eighteen of 
the principal dealers of Lyons, who had formed a syndicate in 
1891. This syndicate determined the selling price under the 
sanction of conventional penalties, among which was exclusion 



1 Secr£tan c. Society des M6taux, Cassation, 24 avril, 1891, Journal du Palais, 
1901, part ii, p. 227, note. This decision has not met with universal approval. 
De Birague writes (pp. cit., p. 98): "Pour que la condemnation soit possible, il 
n'est d'ailleurs pas necessaire que l'on rapporte la preuve d'un engagement exprhs 
pris par les coalises, de ne vendre qu'a certaines conditions; il suffit qu'il ressorte 
suffisamment des dlbats que tel 6tait le but auquel tendait la coalition. La decision 
contraire, rendue par la Cour de Paris dans l'affaire des Me'taux, est generalement 
critiquee." 

' Bonneton c. Soci&e' des Tuileries, Cour de Gren6ble, 1 mai, 1894, Journal 
du Palais, 1894, part ii, p. 278. 
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from the syndicate, with notice of the fact to the parties who oper- 
ated the springs, from whom the supplies were obtained, and 
with whom the dealers had an understanding that they should be 
supplied exclusively. In consequence of the fact that he was no 
longer a member of the syndicate, Germain-Perret found himself 
unable to supply himself with mineral waters, except by indirect 
and more expensive methods. The court said: 

Considering that the coalition in question has thus had the effect of 
advancing the price of waters to him above that which would have 
been fixed by the natural and free competition of trade . . . 

Considering that the right accorded by the law of March 21, 1884, 
to form syndicates could not exonerate the accused from the responsi- 
bility incurred by them by reason of the above facts; that even if the 
syndicate established by them in 1891 had been within the terms of that 
law, the exercise of the rights conferred by it cannot render lawful the 
violation of the prohibitions decreed by articles 419 and 420 of the 
penal code, which have not been abrogated by that law and are still 
in force 1 . . . . 

An attempt to form a monopoly contrary to article 419 of the 
penal code was condemned very recendy in the case of the St. 
Astier lime company. This was an association "sous nom col- 
lectif." The plaintiff, Mallebray, demanded the dissolution of 
the association, on the ground that it was formed with the sole 
purpose of suppressing competition among the lime manufacturers 
of St. Astier. The defendants declared, on the other hand, that 
it was not an unlawful coalition, such as had formerly existed 
among them and had been dissolved by judicial decree (December 
16, 1890), but a legally organized association. This combination 
was condemned, nevertheless, on the ground stated in the com- 
plaint.* 

The French civu, code contains certain provisions which are of 
significance with regard to the legality of industrial combinations, 
•namely: 

1 A. . . . et autres c. Germain-Perret, Cour de Lyon, 21 avril, 1896, Journal 
du Palais, 1896, part ii, p. 164. 

' The decision of the lower court, here cited, will be found in the report of the 
proceedings on appeal, cited infra, p. 35. 
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Art. 6. Laws which concern public order and good morals may not be 

set aside by agreements of individuals. 

Art. 1 13 1. An obligation that is groundless or is based on a false 

ground or on an unlawful ground can have no effect. 

Art. 1133. The ground is unlawful when it is prohibited by law or 

when it is contrary to good morals or to public order. 

The provisions of the civil law have often been applied to in- 
dustrial combinations by the courts, generally in connection with 
article 419 of the penal code, but sometimes independently where 
the penal code could have no application. A comparatively early 
case dealt with an oral agreement of five quarrymen near Liver- 
dun not to deliver stone for the construction of a fort at a price 
lower than 3.50 francs per cubic meter. The court of Nancy, 
which tried the case, said that while article 419 of the penal code 
might not apply, yet this agreement was, nevertheless, "contrary 
to the principles of free competition," and a serious attack on 
commercial liberty. Hence the court declared it "null and of no 
effect, as having an unlawful basis." 1 

In the case of the iodine manufacturers (cited above, page 29, 
in connection with article 419 of the penal code), one ground for 
the decision was that it was an invalid agreement under article 
1 133 of the civil code. In the case of the phosphate manufac- 
turers, cited above, p. 29, the lawfulness of the agreement was 
also questioned under the civil law, but the court declared that 
there was "no condition restrictive of the liberty to sell phosphates 
which the defendants were eventually engaged to furnish." In 
the case of the lime manufacturers of St. Astier (cited above, 
p. 33) the lower court had condemned the combination on the 
ground of article 419 of the penal code; on appeal the case was 
decided on the broader ground of articles 1131 and 1133 of the 
civil code. The court said, in part: 

Adopting the motives of the first judges; considering, moreover, 
that it is not necessary, in order to pronounce the nullity of the associ- 
ation denounced by Mallebray, to establish that it unites all the con- 
ditions exacted for the application of article 419 of the penal code; 

1 Cour de Nancy, 15 d6c., 1874, Journal du Palais, 1875, p. 1114. 
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that it suffices to establish that the obligation of the various parties had 
an unlawful basis and purpose; that such was the case of the members 
of the association criticised, since it results from the facts and circum- 
stances of the case that the said association had been formed only in 
order to forestall and prevent the foundation at Saint Astier of com- 
peting factories, which was contrary to the principle of liberty of com- 
merce and industry; that thus the agreement attacked ought to be an- 
nulled also by application of articles 1 13 1 and 1 133 of the civil code x . . . 

In considering the French law and the interpretation of the 
courts, the first impressions probably would be that they were 
characterized by uncertainty and inconsistency. It is doubtful, 
however, if this impression is correct. In the interpretation of 
the various rules established by the law, it is the effort of the courts, 
as has been shown by the above citations, to ascertain whether 
there is a combination exercising a monopoly power in a manner 
injurious to the consumers. The matter is skilfully summed up 
by Professor L6vy-Ullmann in a note to a recent case in the Jour- 
nal du Palais. Professor L6vy-Ullmann chooses to call all indus- 
trial combinations "trusts," hence this word is used in the trans- 
lation. 

For the purpose of determining whether the trust submitted to their 
judgment constitutes or does not constitute a coalition of monopolists 
united to establish an artificial advance of prices, the judges seek first 
of all to discover whether the trust represents in the region where it 
operates the totality, or at least the majority in number and importance, 
of the producers of the commodity. Further, they take into consider- 
ation the area in which the syndicate acts; the more extended the area, 
the more vast the monopoly and the more difficult its destruction. 
The duration of the trust agreement furnishes still a third point to be 
considered. They examine, finally, its influence upon the course of 
prices; from the balance of prices, before and after the association of 
the producers, from comparison of these with the results of free compe- 
tition, is obtained, with a quasi-mathematical precision, the tare of the 
trust. Number of syndicate members, area of action, terms agreed 
upon, result as to prices — such is the quadruple determination which 
is established by the most recent decisions. 2 

1 Mallebray c. Compagnie generate des Chaux de Saint-Astier et auires, Bor- 
deaux, 2 Janvier, 1900, Journal du Palais, 1901, part ii, p. 225. 

' Levy-Ullmann, in Journal du Palais, 1901, part ii, pp. 225-231, note. 
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Some of the other writers on this subject make a different an- 
alysis of the juristic elements of the offense prohibited in article 
419. Thus Babied and Colliez agree in stating that the courts 
recognize the following four elements, viz.: (1) plurality of agents; 
(2) principal holders of the commodity; (3) a de facto change in 
the price, above or below what would have been effected by free 
competition; and (4) an agreement not to sell except at such 
prices. 1 It is true that Babied insists that the courts have erred 
in holding that there must be an express agreement, and he points 
out that the text of the law prohibits combinations "tending" to 
the effects which it desires to prevent.* Apart from verbal dis- 
tinctions, which are of considerable importance in the practical 
application of the law to this or that industry, etc., there are one 
or two points that may be noted more particularly. Article 419 
furnishes protection against a combination of persons; but a fusion 
or consolidation, in general, escapes its prohibitions. Babied 
says that in such case, nevertheless, the parties may be attacked 
under articles 1131 and 1133 of the civil code, 3 and, indeed, that 
the courts in case of need should apply those sections ex officio. 4 
In France, however, a fusion is an uncommon method of combina- 
tion. If, on the other hand, the combination is made by estab- 
lishing a company as a central agency, this, according to De 
Birague, will not enable the parties who have formed it, and who 
control it, to escape the law. 5 

Duchaine complains that the law is of little practical value in 
view of the almost undisturbed monopoly enjoyed by the sugar 
and oil combinations, 6 and Colliez calls it a "superannuated 
text," which does not correspond to the necessities of the present 
day. This writer in fact says that the benevolent attitude of the 
courts in recent years is "inspired perhaps by the desire to permit 
the French manufacturers to combat with equal weapons against 
their foreign competitors." 7 

1 Babied, op. cit., pp. 134-137; Colliez, op. cit., pp. 461, 462. 

2 " . . . reunion ou coalition entre les principaux d£tenteurs d'une meme 
marcbandise ou denree, tendant a ne pas vendre," etc. Code Penal, art. 419. 

3 Babied, op. cit., pp. 178, 179. 

4 Babied, op, cit., p. 182. 

s De Birague, op. cit., pp. 90-93, 114. 

« Duchaine, Les associations de producteurs, Paris, 1903, p. 479. 

7 Colliez, op. cit., p. 470. 
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IV. Conclusion 

A comparison of the laws concerning combinations in the three 
chief commercial states of continental Europe affords a valuable 
basis for the inductive determination of the proper principles of 
jurisprudence. It is doubtful whether a study of the whole field 
would add very much to the solution of the problem. 1 The three 

1 The criminal code of Belgium contains a provision punishing the manipula- 
tion of prices by fraudulent methods only; Code Penal, art. 311. Uaccaparement 
is not a delict; Pandectes Beiges, vol. i, p. 998. The provisions of the civil law 
are identical with those of France; Code Civil, arts. 6, 1131 and 1133. The courts 
have held that a cartell agreement which aimed to prevent a depression of prices 
was not invalid under the civil code; cf. de Leener, Les Syndicats industriels en 
Belgique, Bruxelles, 1903, p. 207. 

The situation in Holland is the same as in Belgium. The criminal code pen- 
alizes fraudulent price manipulations (Wetboek van Strafrecht, art. 334), and the 
civil code invalidates contracts that are repugnant to morality or public order 
(Burgerlijk Wetboek, arts. 1371,1373). As the two principal Dutch writers on 
cartells make no reference to the legal situation in Holland, it may be inferred 
that the legality of such combinations has not been called in question by the 
courts. Cf. Wibaut, Trusts en Kartels, Amsterdam, 1903; Schalk, Ondernemers- 
vereenigingen, Leyden, 1891. 

The situation in Italy is almost exactly the same as in Belgium; cf. Codice 
Penale, art. 293; Codice Civile, arts. 12, 1119, and 1122. There have been a few 
cases on this subject in which the legality of cartells has been uniformly upheld; 
cf. Rundstein, op. cit., pp. 77, 78. In a case in Naples in 1900 the court said in 
part: "And in modern society, in which free competition is sanctioned by the pre- 
vailing principles and the right of association is recognized in full vigor, the exer- 
cise of this right of competition by associations cannot be regulated except by 
express legislation; for it is not possible to admit that the power of individual capi- 
tal has the right to impose a limit on the variation of prices, and at the same time 
to deny this right to capital which is established either through association of cap- 
italists or through association of producers of the same kind of goods." Corti 
d'Appello, Napoli, 2 luglio, 1900, Annali della giurisprudenza italiana, vol. 34, 
marzo, 1900, pp. 460-462. 

The Spanish law is substantially the same as the Italian, both in the penal and 
civil provisions (C6digo Penal, arts. 557, 558, 593; C<5digo Civil, art. 1116). 
There appears to have been a judicial determination of the meaning of the penal 
provisions, but this was with respect to a labor combination. 

Hungary possesses no laws specially concerning cartells, but the courts have 
held that such combinations are invalid, if they attempt to advance the prices of 
their products, to diminish the prices of their raw materials, or to reduce the com- 
missions of middlemen. Handel, Entwurf zu einem Gesetz iiber die Kartell- 
vertrage, KarteU-Rundschau, 1904, p. 683. 

The Russian law of 1903, according to Rundstein {op. cit. p. 35), is similar to 
the Italian penal law. 
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countries considered furnish excellent types of three ways in which 
industrial combinations may be treated. The French law forbids 
such combinations as conspire to advance prices above a competi- 
tive level; the Austrian law declares no criminal penalty against 
combinations, but by declaring their agreements null and void 
withdraws from them the protection of the courts; the German 
law not only does not condemn them, but recognizes their com- 
plete validity at the civil law. It is undoubtedly true, as Rund- 
stein says, that, except in America, there is no such thing as a 
cartell law proper; ' the laws affect cartells only incidentally. 

The tendency is certainly away from penal legislation, showing 
therein a striking contrast to recent developments in America. 
In several countries penal laws have been abolished within the 
last century, e.g. in Germany, Austria, Belgium and Italy. Most 
of the legislation on this subject to-day dates, however, from a 
period when combinations had not acquired the significance that 
they now possess. The only really noteworthy attempts at new 
legislation respecting industrial combinations have been made in 
Austria, and it is significant that the Austrian cartell bill of 1897-98 
(cited above, page 26) did not contemplate their destruction, but 
their recognition and subjection to governmental supervision. A 
somewhat different attitude, it is true, was taken in the recently 
introduced bill, concerning the relations of the sugar-beet growers 
to the manufacturers. This bill provided that all rayon cartells, 
or agreements on the part of the manufacturers to divide the field, 
should be null and void, as well as all boycotting agreements on 
the part of the beet-growers; and it also provided penalties for 
those who should attempt to put such agreements into effect by 
intimidation or force. 1 This is a return in the policy of the gov- 
ernment to the principles established under the prevailing system 
of law. 

Positive conclusions with regard to the merits of these different 
systems can not be attained by analysis of the laws alone. A very 

1 Rundstein, op. cit., p. 36. 

* Regierungsvcrlage, Gesetz vom . . . betreffend das Verbot der Riibenrayon- 
nirung und die Lieferung der zur Zuckererzeugung nothigen Rube, 1678 der Bei- 
lagen zu den stenogr. Protokollen des Abgeordnetenhauses, XVII Session, 1903. 
Cf. Walker, The Sugar Situation in Austria, Political Science Quarterly, 
Dec. 1903, vol. xviii, pp. 588-592. 
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extensive knowledge of the social and economic conditions and of 
the practical working of the laws is equally necessary, but for this 
the data obtainable are as inadequate as the subject is elusive. 
It is an easy and obvious criticism that, whether combinations are 
liable to criminal penalties, as in France, or to a declaration of 
nullity at the civil law, as in Austria, or have full validity, as in 
Germany, they flourish in all three countries. The vital question 
is whether combinations are as inimical to the public welfare in 
one country as in another, and to what extent the legal system 
may account for such differences as may exist in this respect. In 
this connection, also, it would be proper to study the powers 
and vigilance of the public administration in preventing abuses. 
These subjects are beyond the scope of the present inquiry, but 
proper information on these points might considerably alter con- 
clusions drawn from the laws. 

According to the French law industrial combinations per se are 
not prohibited, but only combinations which commit certain acts 
held to be injurious to the welfare of the community. 1 An indis- 
criminate prohibition, in the face of powerful economic tendencies 
supported by wide-spread if not general consciousness in business 
circles that these tendencies are economically necessary and de- 
fensible, fails almost entirely in achieving its purpose. It over- 
leaps the bounds of justice and expediency. It condemns the 
loose combination, while giving complete validity to the fusion. 
It condemns the good and the bad combination, without effectu- 
ally restraining either of them. If the law aims to destroy monop- 
oly, the loose combination is no more guilty than the consolida- 
tion. Monopoly, however, is practically recognized and estab- 
lished by the state in many ways. It is idle, therefore, to say 
that monopoly is wrong and must be extirpated whenever and 
wherever found; monopoly is a fact which often exists of necessity 
and which the law cannot destroy. The injurious element which 
has made both combination and monopoly odious is extortion, 
but this is not a necessary element of either of them. 

It is the recognition of this fact that is the great merit of the 
French law. The French penal code, in prohibiting combina- 

1 The principle of "anti-trust" legislation in the United States is the prohibi- 
tion of combinations in restraint of trade without qualification. 
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tions tending to give a commodity a price other than that which 
would be fixed by free competition, aims to check and punish 
extortion, and that is a perfectly proper matter for criminal legis- 
lation, whether it is considered from the standpoint of jurispru- 
dence or of political economy. The form of the law is doubtless 
crude and antiquated, but it has been saved by the skilful inter- 
pretation of the courts. It has one great fault, namely, that it is 
applicable only to a combination of persons. The evils which it 
seeks to punish, however, may be committed, and in these days of 
"trusts" are likely to be committed, by a combination of persons 
which the law does not recognize as such — by a combination 
which the law regards as a single person, viz. a corporation. This 
danger is not so great in France as elsewhere, but it forms never- 
theless a theoretical defect in the law. In France the cartell 
organization is preferred to the consolidation, and if the law can be 
applied, as recent cases seem to indicate, to the central company 
(comptoir, syndicat) of a cartell, this objection to a large extent 
disappears. 

In a similar manner the civil law of France recognizes the 
legality of combinations, provided their acts are not injurious to 
the public welfare according to the standard of free industry. 
This seems to be a much fairer and much wiser system than to 
declare them invalid without respect to their character or opera- 
tion. Herein the French law, or rather the law as it is inter- 
preted by the French courts, seems superior to the Austrian law 
as that is interpreted by the Austrian courts. It is true that the 
Austrian law declares that the agreements of a combination are 
null and void only in case they aim to raise the price of a com- 
modity to the disadvantage of the public, but the courts have 
taken the position that this is a necessary result of such a com- 
bination, and that the question of the actual course of prices is 
irrelevant. As the law thereby withholds its protection from all 
combination agreements, whether harmless or injurious, it tends 
to degrade the former, and gives an opportunity to the unscrupu- 
lous to repudiate their engagements. 

The German law does not make this mistake; it puts a cartell 
contract on the same basis as any other contract. The good car- 
tells are allowed to pursue the even tenor of their way, the bad 
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cartells are subjected to the various penalties and disabilities pro- 
vided for all persons and associations under the criminal and 
civil law. In this respect, indeed, there seems room for im- 
provement in more complete protection against cartell excesses, 
particularly against arbitrary treatment in the supply of com- 
modities and against the demand of extortionate prices. 1 

The prohibition of extortion through excessive prices is not to 
be confounded with the legislative regulation of prices. Legisla- 
tion fixing a "just price" is sometimes practicable and desirable, 
but it is not adapted to many branches of industry. While legis- 
lative regulation of prices is impossible as a general remedy, it 
seems none the less certain that the crux of the whole problem is 
the prevention of extortionate prices and not the prohibition of 
combination. If the price extortion of a combination is not de- 
stroyed by the competition it excites, it will not be destroyed by 
legislation against combination. It is easy to consolidate owner- 
ship. Where strong "natural monopoly" elements exist, compe- 
tition is quite sure to be eliminated in the long run. The relief 
which is sought for the evils attributed to combinations may be 
obtained more effectively by directing attention to prices, and the 
remedies available are to be found, not only in the law, but also 
in aclministration and in public enterprise. 

Francis Walker. 

Washington, D. C. 

1 Rundstein states the situation as follows: "Inwieweit man die Praxis fiber- 
sehen kann, werden die Kartelle durchweg als 'gut' und 'nutzlich' bezeichnet: 
die Bezeichnung 'schlecht' wird nicht auf das Kartell als solches, sondem auf 
seine Missbrauche und Auschreitungen angewandt; es heisst also: Alle Kartelle 
sind gut und nutzlich, schlecht und schadlich sind nur ihre Ausschreitungen." 
Op. cit., p. 65. 



